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le Section 15(a)(6) renders the ware and hour provisions of tha
Aot inappliceble to employees emploved in "agriculture," as that term
is defined in Section 3{f); section 7(¢c) renders the hour provisions of
the Act totally or purtially inapplicable to employees of employers en-
gaged in certain types of operations upon agricultural or horticultural
commodities, deiry products, poultry or livestock; and section 13(a)(10)
renders the wage end hour provisiops of the Act inapplicable to persons
employed in certain types of activities with respect to agricultural or
horticultural commodities or employed in making deiry products. This
Bulletin will set forth the construction of these sections which will
guide the Adminis®trator in the performance of his administrative duties
unless he is direchted otherwise by authoritetive rulings of the courts
or unless he shall subsequently decide that his prior interpretation is
incorrect,

Tlhe bulletin will nol desl with the question of what employees
engegec in agriculbture or in the pfocessing of agricultural products ere
engapged "in (interstate) commerce or in the production of goods for (imte
state) commerce" so as to entitle ther: to the benefits of the Act, For
statements as to the coverage of' the fet, see Interpretative Bulletins
Nose 1 and 54 These and other interpretative materials and regulations

can be obtained on request from the Vapge end Hour Division,

"Agricul ture"
2, Seetion 13(a)(8) of *the ¥air Labor Standards Act exempts

from both the wape and hour provisigns "avy cuployee employed in agri-

culture.”

"Apriculture” is defined in Section 3(f) es follows:

"Vigriculture?! includes farming in all its
bronches and among other things includes the culti-
vetion and tillage of the soil, dairying, the pro=-
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dur tion, cultivation, growing, and harvesting of
any sgricultural or horticultural comiocditics {in-
eluding commodities definced as agricultural com=-
noditics in sechion 15(g) of the Agriculsural
larketing Act, us amendcd), the raising of livee
stock, beos, fur-benring animals, or poultry, ond
any prectices (including any forostry or lumbering
operatiens) performed by & farmer or cn o farm as
an incident to or in coajunction with swch farming
operations, including preparation for market, de-
livery to storage or to market or to carriors for
transportation te markety"

An omplovec is exempt by virtue of Secticn 13(a)(6) if, but
only if, his work rnlls within the speceific language of Section 3(f),

If during cny workweek an cmployco performs wcrk some of which is excmpb
under Secetion 3(f) =nd some of which is not excmpt, the oxemption doos
nct apbly to him during that worlwoeek, It is our opinion, in other words,
that there can be no.segreg&tion within &« workwcek betweon oxcempt and
noneiempt operations,

Paragraphs 3 go 1% of this bulletin, which follow, will discuss
the operations described in Section 3(f), Emplcyees engaged in the des=-
cri?ed operations are not subject to the wage and hour provisions of the
Act,

"Cultivation end tillage of the soil"

3¢ The term "cultivation and tillage of the scil" includes
all the operations necessary to prepare a suitable seedbed, eliminate com=

peting weed growth end improve the physical condition of the scil,

"Dairying"

4y The term "dairying," includes the work of milking cows or

goats, putting the milk into containers, ocooling it, and stcring it on the

farm, Furthermore, the legislative history of the Act indicates that if
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the farmer and his employecs cngage in such operations as scparating the
cream from milk obtained from the farmer's cdws or goats, bottling such
milk and cream, or meking butter and cheesec out of such milk and cream,
those opgrations also fall within the exemption.”

"Production, cultivation, growing, and harvest-
ing of any agricultural or horticultural commodities"

6. (a) The term."producﬁion, cultivation, growing « « . of any
agricultural or horticultural commodities (including commodities defined
as agricultural commoditics in section 15(g) of the Agricultural Murket-
ing Act, as amended)" includes all customary operations in conncetion
- with raising any "agricultursl or horticultural commoditics." The term
"harvesting of eny asgricultural or horticulturel commodities" includes
all operotions customarily performed in connection with the removal of
the crops by the farmer from their growing position in the field, green-~
housc, ctec. The fet, it should bec noted, makes no distinction between
employces on the basis of the purpose of their employers in producing,
cultivating, growing, and harvesting agricultural or horticultural come-
moditics. Hence, if the employer owns a factory and a farm and operates
the farm only for experimental.purposes in connection with the factory,
those of his employees, who devote all their time during perticular worke
weeks to the production, ocultivation, growing, and harvesting of agricul-
tural or horticultural commuodities, are nevertheless exempt from the Act
during such workweels.

(b) The term "agrisultural or horticultural commodities"” includes
the following: grains, forage crops, fruits, vegetables, nuts, sugar crops,fibre

crops, tobacco, nursery products, and c¢ggs. Thus, employees engaged in
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raising wheat, cormn, hay, onions, carrots, suger cane, or seed, or any
other agricultural or horticulturel commodity, are engaged in "agricul=-
ture" end are exsmpt from the wage and hour provisions of the Act. This
is true, even if the employer has other employees engeged in other cpera=-

' For example,

tions which are not within the definition of "agri alture.'
if an employer has a factory and farm located on the same lend, the
employecs working exclusivaly on the farm, who produce, cultivate, grow,
and hervest agricultural or harticultﬁral commodities, are not subject

to the wags and hour provisions of the Act, while thosg employed at the -
factory mey be subjeet to the Act.

(¢) Seetion 3(f) dcfin:s "agriculture" to include the preductien,
cultivation, growing, ond hervesting of any agriculturnl or horticultural
commodities, inecluding those defined es cpricultural commodities in scetion
15(g) of the Agriculbural Marketing Act, es amendcd. Sinec the Agricul-
tural Marketing Act includes oleoresin from e living tree within the
definition of "agricultural commodity," the nroduction, ete., of such
oleoresin is within the exemption provided in Sections 13(a)(6) and 3(f).
Similarly, under the Agricultural Marketing Act, if the employer who pro-
duces the oleoresin puts such oleoresin through a process of distillation
and derives gum spirits of turpentine and gum rosin therefrom, such tur-

3 "

pentine and rosin also come under that Act's definition of "agricultural

commodity." Those activities are, thercfore, also within the definition

' contained in section 3(f). If turpentine and rosin are

of "agriculture'
derived in any other mamner, however, as by digging up pine stumps and

grinding them or by distilling the turpentine with steam from the oleoresin

within or extracted from wood, as distinguished from the living tree, or if
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the person, who produces the spirits of turpentine or rosin from oleoresin
from « living tree, does so not only from oleorcsin produced by him but

also from oleoresin delivered to him by others, the exemption is inepplicable
to the employees engaged in such operations. Under those circumstances

the turpentine and rosin are not agricultural commodities within the meen-
Hng or the aforesaid sectior 15(g) of‘tac Agricultural Merketing Act, as
emendad, and thelr production is thsrefore not within the definition of
"agriculturc” contained in section 3(f). .

(d) Some cormoditiss such &s mushrooms, flbwefs, and seeds,
instead of being grown in open ficlds, are freguently grown in enclosed
houses, grecnhouscs or hotheds. As long as the commodities ark sgricul=-
tural or horticultural, their productio:, cultivation, growing, end har-
vesting fall within the excmpbtion, whether tgcy ere grovm in cnclosed
houses or in the open field.

(e) The employces of o nursery who are engaged in the following

ectivitios are cmploved in "

agriculture™s
1. Sowing seeds and otherwise propageting fruit,
nut, vegzeteble and ornemental plants or trees,
and shrubs, vines and flowers;
2. Hendling such plants, ete. from propagating
frames to the‘field;
3. Planting, cultivating, wateriag, spraying,
fertilizing, pruning, brecing, end feeding
the growing crop.

The term "agriculture," as used in the Act, doss not include the
science and art of cultivating forests. Consequently, one who is engaged in
planting seedlings is not exempt unless the seedling is a nursery product or
uiless the operation is performed as an incident to or in conjunction with
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farming operations.' On the latter point reference is mede to Interpretative
_Bulletin No. 7, which discusses the question when forestry or lumbéring
operations are incident to or in conjunction with ferming operations go as
to constitute "agriculture."’

"Raising of livestock™

6. The term "raising of livestock" includes the breeding, fatten-
ing, feeding, and generel care of the following animsls, among others;
cattle, sheep, swine, horses, mules, jackasses or goats. It does not include

such operations as feeding the livestock at the stockyards.

sbinction with respect to employees on

Qs
i
93}

e

Since the Act mekes no

the basis of the purpose for which the livestock is raised, employees en-

gaged in such raising would be exempt from the wage and hour provisions of
the Act, even if the livestock wes raised to obtain serum or virus or was
raised wnder contract®for others.

[

"Raising of bees"
()

7« The term "raising of bees" refers to all of those activities
.customarily performed in-cornection with the handling end keeping of bees,
including the treatment of disease and the raising of qucens,

"Raising of fur-bearing animals"

8e ' The term "raising of fur-btearing animals“®includes all of
those activitiea customarily performed in connection with the brecding,
feeding, and caring for animals which bear fur of merketable value, includ-
ing the trcatment of diseases The fur-bearing animals included, among
others, are rabbits, silver foxeg, ﬁinks, squirrels, and muskrats,

"Raising of poultry"

9¢ The term "raising of poultry" includes the brecding, feeding
and general care of poultry. The word "poultry" includes domesticated

fowl and game birds,
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"Practices. . « performed by a farmer"

10,  The term "practices (including any forestry or lumbering

operations) performed by a farmer « « « 25 an incident to or in conjunc-

tion with such farming operations, including preparation for market, de-
livery to storage or to market or to carriers for transportation to mar-
ket" involves many diverse matters. As to a discussion of when forestry
or lumbering operations are incident to or in conjunction with farminﬁ
operations, reference is again made to I,terpretative Bulletin No. 7.

It should be noted with respect to all of these practices that
they must be performed by the farmer and his employees 2nd théet such prac=
tices must be incident te or in conjunction with the farming operations
of the farmers It makes no difference whether they arc performed on or
off the farm if performed by a farmer. The line between practices which
arc incident to or in conjunction with farming operations, and those which
are not, is not susceptible of procise definitions The agricultural exemp-
tion, howevor, would seem to include only practiccs which constitute a sub-
ordinatc and established port of the farming operationss Factors that
would indicate that the practices performed by a fermer are thus subordinate
would be, among othor things, that most of the employees engaged in such
practices are normolly employod also in farming operations upon the farm,
and that these practices occupy only a minor portisn of the time of the
farmer and such employees and do not constitute the farmer's principal busi-
nesse

When o farmer is engeged in thesc practices on agricultural or
horticulturrl commoditics grown on other farms as well es his own, as for
example, when he cans tomatoes which come both from his farm ard from the
farms of others, such operations do not seem to be incident to or in conjunc

tion with his fornming operations,s In our opinion such oncrations assumc the
(1773)
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aspect of an independent- -business and do not fall within this exemption,

"(sesForestry or lumbering operations) performed by a farmer"

(8) The term "forestry or lumbering operations" refers to the cule
tivation and menagement of forests, the felling and femoval of timber, and
the conversion of logs and timber into rough lumber and similar products,

It also includes the piling, stacking and storing of all such products,

"Wood working" as such is not included,

"Proparation for market" (performed by a farmer)

(b) The term "Preparation for marlet" must be treated different=
Iy with respect to various commoditiese The following activities, among

o%hérs, when performed by a farmer, soem to be included within the terms

1, Grain, seed and foragoe crops - Weighing, binning, stacking,
cleaning, grading, shelling, sorting, packing, and storinge

2¢ Fruits and wvogetables - Assembling, bimming, ripening, cleaning,

greding, sortiﬁg, drying, preserving, packing, storing, and canning,

3. Nubs (pecans, walnuts, peonuts, otce)- Grading, cracking, shell-

ing, cleaning, sorting, packing, and.storing, unshelled nuts; and porforming
thc same operations cxcopt cracking and shelling, upon the nut mcatse

4, Sugar - Manufacturing raw sugar, cane or maple syrup and molas=-
SeSe

5s Eggs - Handling, cooling, grading and packing.

6e Wool - Grading and packing.

T« Dairy products ~ Salting, printing, wrapping, packing and stor-

ing buttoer; ripening, molding, wrapping, packing and storing chcesc; and cen=

ning or packing any other doiry products
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8e Cotton - Weighing, ginning, and storing cotton; hulling, de=

— - s

linting, cleaning, sacking, and storing cottonseed.

9. Nursery stock - Handling, wrapping, packaging, and grading.

10s Tobacoo -Handling, drying, bulking, stripping, tying, sort-

ing, stemming, packing and storing.

11s Livestock - Handling and loading.

12, Poultry - Culling, grading, cooping, and loading.

13, EEEEX - Assembling, extracting, heating, ripening, removipg comb,
straining, cleaning, grading, weighing, blending, packing, and storing.

14, Fur - Removing the pelt, scraping, drying, putting on bpards, and

packinge.

"Delivery to storage” (performed by & farmer)

(¢) The term "delivery to storage" includes taking the commodities,
dairy products, livestock, bees or their honey, fur-bearing animals or
their pelts, or poultry to the places where they are to be stored or held

pending preparation for or delivery to market,

"Delivery ... to market" (performed by a farmer)

e e -

(d) The term "delivery ... to market" includes taking the commodities,
deiry products, livestock, bees or their honey, fur-bearing animals or their
pelts, or poultry to market.

"Delivery ..s to carriers for transportation to market"
(performed by a farmer)

(e) The term "delivery ... to carriers for transportation to market"
includes taking the commodities, dairy products, livestock, bees or their
honey, fur-bearing animals or their pelts, and poultry to a carrier - truck,

railroad, ship, etce - for traasportation by such carrier to market.
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.Other Practices (performed by a farmer)

(f) Besides the practices listed in the statute as being incident
to or in conjunction with farming operations, there are other practices includ-
ed within the.exemption..

The actual selling. of the agricultural or horticultural commodities,
ete. is such & practice. The truck drivers working for e farmer, who haul
garbage and feed to the farm for feeding pigs, also perférm practices that are
exempt. If & company has sugar.cane fields and also a mill, the tronsporta-
.tion of its own sugar cane to the mill scems an incidental practice which is
included in this term.

It must be emphasized with respect to all practices performed by
e farmer, for which a claim s made that they ere incident to or in conjunc-
tion with his farming operations, that they must be performed Egiz_bh the
agricultural or horticulturul commodities, deiry éroducts, livestock, bees;
fur-bearing animals, or poultry produced or raised by him. The samc.limita-

tion epplies with respect to the practices discussed in paragreph 11, below.

"Practices ... performed ... on a farm”

11. The term "practices (including any forestry or lumbering

operations) performed . . . on & farm as an ineident %o or in conjunction with"

farming operstions, involves substantially the sume inquirices as those discuss- -
ed in paragraph 10,

It should be obscrved, however, that since these practices must
be performed on a farm, one of the activities listed in the statute, namely,
Qelivery to market, cannot normally be onc of the included practices, for
that involves working off the farm. Hence, employces of iﬁdependent contrac=
tors engaged in transporting to market agriéultural or horticultural commodi-
ties, dairy products, poultry, livestock, bees or their honey, and fur-bearing
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animels or their pelts, would not be exempt. With that exception, practices
deseribed in paragraph 30, even if performed by employees of someone other
than the farmer, are excluded from the wage and hour covcrege of the Act, so

long as they are performed on the form and "

as an incident to or in conjunc-
tion with such farming opcrations."

Thus, if an independent contractor threshes wheat on a farm, his
employces are not subject to the wage and hour provisions of the Act while
they arc so engaged on the farm where the whest is grown. So, too, employees
of an independent contractor who inspeet and cull flécks of poultry on a farm
are exempt whilec they are working on the farm where such poultry is reaised.
Similarly, employees erécting a silo on a farm erc exempt while they are work=-

ing on such farm.

Office workers, ctc.

12. We have reccived inquiries concerning officc help =~ secretaries,
clerks, bookkeepers, etc. ==~ night watchmen, meintonance workers, enginecrs,
etc., who are employed by & farmer or on & farm in conncction with the acti-
vitics described in the définifion of "agriculture" contained in Section 3(f).
In our opinion such employces arc exempt.

Cormission brokers

13. Employces of commission brokers do not fall within the exemp-
tion for the reason that the practices performed by them do not constitute
practiccs pefformod by a farmer nor do they toke place on a farm.

Complete and partial exemptions under Section 7(c)
from the hour provisions for employees of employers

engaged in certain operations on agricultural or
horticultural commodities and poultry or livestock

14. Section 7(c) of the Act provides:
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UTn the case of an employer enzased in the first processing
of milk, whey, sikimmed miik, or crsam into dairy products, or in
the ginning and compressing of cotton, or in the processing of
cotton seed, or in the processing of sugar beets, sugar beet mo-
lasses, sugar cane, or maple sap, into sugar (but not refined
sugar) or into syrup, the provisions of subsection (a) shall not
apply to his employees in any place of employment where he is so
engaged; and in the case of an employer engaged in the first pro-
¢essing of, or in canning or packing, perishable or seasonal fresh
fruits or vegetables, or in the first processing, within the area
of production (as defined by the Administrator), of any asricul-
tural or horticultural commodity during seasonal operations, or
in handling, slaughtering, or dressing poultry or livestock, the
provisions of subsection (a), during a period or periods of not
nmore than fourteen workweeks in the aggregate in any calendar year,
shall not apply to his employees in any place of employment where
he is so engaged." ,

Thus, it will be observed that this Section grants the following exemp-
tions:

1. A complete exemption from the hour provisions to em-
ployees "in any place of employment!" where their employer is en-
gaged in the first processing of milk, whey, skimmed milk, or
cream into dairy products.

2. The same complete exemption where the employer is en-
gaged in the ginning and compressing of cobtton, or in the process—
ing of cotton seced.

3. The same complete exemption where the employer is engag-

ed in the processing of sugar beets, sugar beet molasses, sugar

cane, or maple sap into sugar (hut not refined sugar) or into

SyTup.

4. An exemption, for a period aggregating not more than 14
workweeks in any calendar year, from the hour provisions to employees
" in any place of employment! where their employer is engaged in
the first processing of, or in canning or packing, perishable or

seasonal fresh fruits or vegetables.
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5. The same partial exemption Irom the hour provisions
where the employer is engaged in the first processing, within
the area of procuction (as ceiined by the Administrator) of
any agriculitural or horticultural commodity during seasonal
operations,

6. The same partial exemption from the hour provisions
where tie emplover is engaced in handling, slauzhtering, or
dressing »oultry or livestock.

Vhere any exerption provided by Section 7(¢) is appli-
cable, there is no limit to the hours which the employzes may
work during the exempt period without being entitled to any
overtime dompensation under the ict.

"First processing of milk, whey, skimmed
i1k cam into dai nroductsh
milk, or cream into dairy yroducts

e

15. In considering what activities fall within this term it seems:

essential to determine the significance of the word "processing". In our

opinion "processing® connotes a change in the form of the raw materiuls.

It follows that "ifirst processing! means the first such change in the fdrm
of the raw materials. It should be noted that with respect to the exemp-
tion now under discussion the raw materials may be either niilk, whey, skim-
med milk or creamn. |

The "firsﬁ processing of milk" includes the making of coaled
and pasteurized milk, skimmed milk, cream, whey, curd, dried milk, condensed
milik, evaporated milk, and clabber. It is also clear from the Congressional
debates that the making of non-process cheese is included within the "first
processing of milk". However, the further processing of non-process cheese
into procsss cheese is not included.
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The "first processing of « « o whey" includes the making of driéd
P & Jxhel¥ *

whey, whey crcam and milk sugere The further processing of whey cream into
whey butter is not included.

The "first processing « « « skimred milk" includes the meking of

whey, wct cascin, geied skimncd milk, condensed skirmed milk, and evapcrated

skimmed milk. The further processing of wet casein into dried casein and the

further processing of the dried casein are not included,

The "fifht,procmssing of « o « aroam" includes the moking of butter,
buttermilk, dried ereom, and sour croame The further processiﬁg of butter inte
process butter is not includcde

As for the meking of nalted mill, icc cream mix, ice crcam, and ice
‘cream novelties, since the ir manufacturs inveolves the use of ingredients other
than milk, mmey, skimmed milly, or crecm to e substantial extent, and since
their menufacture does not, in cur opinion, constitute the first change in the
form of the raw materials, such manufacture is mot included within thié exemp-

2 tiona |

"Ginning and commressing sf cotton"

16s This term includes the operations of sepnrating the cotton lint
from the seced, pressing ond wrepning such lint into bales, and then compressing
y Pr ) (=]
such balcse The receiving mmd weighing of the lint, both beforc and &fter com-
pressing, would clso seen to be port of the eompressing operatione Such opero-
tions, therefore, are included within the exempticn,
The storing of cotton, eithsr befecrao or after compressing, is not
5 s, &9 ?

" 1

in our opinion, inclufed in the term "ginndng and cumpressing of cottons” Sup-

port for this position is found in the fact thet the word "storing” was in the
bill 2t cne time in comnection with en exemption from the hour provisions and

’]

wos subsequently deletcds (See nlsc paragranh 23).

B

3

cotton sced"
leaning and removing hulls gg%v;}nters from
(1773
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the cotton seed, extracting oil ‘biﬁerefrom and malking cobttonsced calte or neal,
These v erations may be yerformed sinmltaneoucly or consecutively, ami one
emplorer may peri”orm all of them or only some.of them In any event, such Op«
erationa aré outsice the purview of the overtime provisions, The refining of
cottor, seed oil, hoiwrevey, is ﬁot include& in this exemption,

Wirocessing o sugar beebs, sugar beet molasses,

gugar cane, of naple sap, into sugar (but not
refingd sugar) or into Syrupt

18, The term "refined sugar® is cormmonly understood to refer to the
product of the relinanent of "raw suger.® The term Wraw sugar® cdescribes the
product of the {irst rocessing JI sugay cane, widich ﬁroduct normally is there-
aft;.r refinec beiorg it is consumed. The proces.sﬁlg;r of surar cane into raw
su@r is '.*:i.tﬁin thie exerption; the progsesing of raw suzar into refinec sugar
is not wuithin the - -exemption,: liltevise 'thel processing of cane molasses and
syrup into refined sugar is not exempt.

Suzar obtained froa sugar beets or suger.beet mt;lasses , by processes
nc;x'r in cormon use, is ready for direct consumption v;ithout furtlhfer refining,
Beel, auzar .thus Jrodueed is vithin the e:{eﬁption. To hold otherwise would,
in our opinion, render meaningless the vords Mprocessing of sugar heets, sugar
beet molasses,.t

The folloving arzs also within the exemption: (1). The manufacture of
mzle sugar from maple sap and (2) the manufacture of syrup from sugar cane
ancl;_maple sap,

Operaticus periormed on bagassee, ‘such as removingz same from the sugar

mill, baling and corpressing, are not included in the exempbion, since such

D

operations do not coastitute the "processing of , , . Sugar cane®, and further
such operations «& not resuit in sugar or syrup. The exemption, it shoula be

noted, is limited to the processing of suzar cane "inte sugar . . ., or into

S7TUpR, ¥ ‘
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"Pirst processing of, or. . . caaning or packing,
perishable or seesonal fresh fruits or vegetables"

19 With respect to the operations included in this fourteen worke

weeks exemption from the Hour provisions of the Act, it must first be pointed
. ' : ]

~out that the exemption is applicable only if the operations are performed on

perishable or seasonal fresh fruits cor vegetables,

Ezggg.ffuits and vegetables are the fgnits and vegetables in their
raw end natural state as distinguished from them aiter they are "procossed,"
canned or-dried. Althouéh nuts may be fruits, they arc no£ ixﬁiﬁ fruits even

'when newly pickeds Similarly, dried fruits and dry edible beans cannov be
considered fresh fruits cr vegetablese

If the fruits or végetables in question ére perishable or season-
al fresh fruits or vegetables as eiplained'aboye, the follcwing operations
with respect to them fall within th?,exemption: drying, freezing, preserv=
ing (for example, cucunbers or chefries in brine), péoking, or cenninge.

" refersnce is made to

(for an explanntion of what comstitutes "cenning,
paragraph 34). Tho stemming of strawberries also seems to fall within the
‘exemption.

The following operations sre not exemyt for they are not performed
on fresh fruits or vegetables; making end canning of,vinatar, cenning of
baked beans, chili end temales, crystalizing of citrus peel, making end can-
niﬁg of‘marmalad@,_repackigg ¢r recgnning fruits and vegetablesz, preducing
wine frem grape juice, gol drving of citrus waste for conversion into catw
tle fool.

The sboring of fruits and vegetobles in 2 storage house dowvs not

seem to be a "first processing" operation and, hence, is not exempt.
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"First processing, within the > ares of production (as defined
by the Administracer), of any qgricu]tural or kovtlvu1+urql
Eggggg_gy durlng scascnal operaticns..

20, No'attempt will be made here to discuss the expression "area of
production", which 1imité this fourueen workweeks exemption. For the Ad-
ministrator's definition, reference is madc to Regulations, Part 536, as
amended, and to press release Re384 explaining the definition.

The term "any agricultural or horbicultural commodity" seems designed
to cover any such commodity not otherwise mentioned in the subscctiomn.
Consequently, it does not include milk, whey, skimmed milk, cream, cotton,
cottonsced, sugar beets, sugar bcet molasses, sugar cane, maple sap, perishe
able or seasonal frash fruits or vegetables, -poultry, or livestocks Fur-
ther, the term "agricultural or hortieultural commodity” connotcs the come
modlty as it comes f rom the farm and bofore any change is effected in its
naturel state. Thus, since nut meats, for example, arc not agricultural
commoditics, the roasting thoreof is not included in the exemption provided

by this section. Similerly, since commercial fertilizer is composed of
various substances, at least some of which are not rgriculfﬁral commodities,
it cennot be said that its manufacture is the processing of an ugricultural
56mmodity.

As set forth above, "first processing" conumotes the first change in
the form of Hhe row materii. s, Conpress apparently did not mean to inelude
in the examptioen such o;ermtiahs 0s the monufocturs of leether, the baoking
of bread, the manufacture of rope from hemp, the merufecture of cigars,
.etes, the spinning of thread, the manutacture of tallow, etce., although
these operations may be the processing of materials originally produced from

v

agricultural commodities.
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Among operations included in the exemption are the following: -

‘le Grains -- Hulling, shelling, cracking, or grind=

ing of whole grains, including the milling of flour,

The further processing of corn into cornflekes, rice

into puffed rice, aﬁd-the naking of malt or alcoholic
beverages are not included.

2. Forage crops -- Grinding.

3. Seeds, beans and pees -- Hulling; extracting oil

from flaxseed or linseed.
4. Nuts -- Roasting and extracting oil from unshelled
nuts, shelling and pickings The furthier processing of

shelied nuts is not inciuded.

5. Fibre crops -- Decorticating.

S 4 {——

6. Tobacco -- Stemming, xedrying and fermenting.

7. FEggs -- Breaking gﬁd separatings. Grading, cendling,
refrigerating, buying, end selling eggs are not.included.
(See also Paragraph 33, Subsection 1)

8s Fur -- Scraping and drying.

9. Fonsy -- Heoting, scraping and straining,

—— . ——

"Handling, sisughbering, or dressing poultry or livestock"

2l The following activities are covered by the exemption:
Livestock =~ transporting to the slaughterhouse, stockyards, or cther
place where the livestocﬁ is to be sold; receiving came, weighing, or other~
Wwise determining the basis for payment to producers; grading; and sellings

slaughtering; and dressing, i.e., bleeding, removing head, hide, hair,
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entrails, and dirt. Poultry-- buying and transporting live poultry to
the place where it is to be slaughtered; receiving same; weighing, or other-
wise determining the basis on which the producer is to be paid; grading;
cooping; and selling the live poultry; slaughtering; and all operations
generally performed in comnection with the dressing of poultry. The exemption
also applies to the employees of brokers or commission houses if and to the
extent that they are engaged in physically "“handling" poultry or livestock.

The exemption epplies only to thc handling of poultry end live=
stock and not poultry and livestock products or byproductss Thus, the manu-
facturing, curing, smoking, grading, refrigerating, and packing of meat
products and byproducts, such as beef, veal, casing, pork cuts, pigs feet,
sausages, fertilizer, tallow, greasc, hides, offal, beef extracts, oleo
products, sheep skins, end shortening, the processing of livestock and
poultry meat for packing and canning purposes, and the packing and cenning
of such meat arc not included.

A rondercr, who disposes of tho bodies of dead animals, and who
mokeos and solls hides, grease, tallow and tankage, does not porform operations
which arc included within tho oxomption,

"Bxemption inappliecable to cmployces outside place of employment"

224 With rospcet to both the complete and partial oxemption from
the hours provisiocns of tholAct under Scection 7(c), the excmption is appli-
cable only to the omployces of an employer “in any place of cmployment where
he is so ongaged"(In the described oporation)e This raoiscs the question of
héw the excmption oporates whore an omployer has several ostablishmontse It
is our opinion that in such a casc, each cstablishment, i.e., the plant to-

gother with the surrounding promises, constitutes a "place of cmployment"
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end the exemption apnlies seperately to each establishments It should be

noted, however, that & "place of empleyment," although constituting only
one establishment, may conitain several buildings in which the exempt opera-
tions are performed. In thet case, of course, there is only one exemption
for the vhole "place of employment."

Since Section 7(c) renders the hours provisions of the Act inappli-
cable only to employees employed "in(the) place of employment" where their
employer is engaged in performing the exempt operations, the employee must
work in the establishment, Thus, employees whp distribute advertising ecir-

culars do not seenm to be within the exemption, for they are not employed at

the "place of employment" vhere the employer is engaged in the exempt opere-
tions, However, trucl: drivers who carry raw riaterials to the establishment

or who transport goods upon which the exempt operation has been performed may
be considered as vorking in the "place of employment," for they make regulerly
recurring trips to and from the establishment and may be deemed attached
theretos Further, some of their work, such as leoading and unloading, takes
place in the e;tablishment.

If a dairy concern has one establishment at which it makes butter
and another at which it prints and wraps the butter, the éxemption is inappli-
cable to the employees at the latter establishment, for they are not employed
at the "place of-employment" where their employer is engaged.in thé "first
processing of nilk," etc., into dairy products. Eo, toe, if milk is condensed
at one establishment end moved to enother establishment where it is subjected
to further processes, the employees vorling at the latlter establishment are
not exempt elthough those at the former establishment are exenipte,

Vhich Employees are Exempt

*

23. (a) The determination as to whether all employees of the employér
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who are working in the establishment are included in the exemption or whether
the cxemption applies to only such omployces as perform tiic opérations des-
cribed in the section must be made in the light of the legislotive history
of Scection 7(c)e The Congressional debotes show that the purposc of this
Section was to rolieve processors of somsonol agricultural commoditics from
the hour prov151oao of the Act so as to enable them morc easily to conduct
their operations during peak scasonse It is our opinion, therefore, that smnly
the cmployees who perfiorm the oporationé deseribed in Seetion 7(c¢) or who per-
form operations that arg so closely nssociatod thercto that thoy ou4pot be
segregated for practical purposcs, and whose work is alsc controlled by the
irregular movenent of comnodities inte the establishment, are covered by the
exemption. For exrmple, in the ordinary case, none cf the employees in a
department separate from the department in which the exerppt operations cre
performed will be exempte Thus, empleoyees working in the meat-curing or
sausage=-making departments of a meat packing housc will not be within the
exeniptions

(b) There is olso the following related problome Some conners
of fruits and vegctables can bothk fresh and dried vegetobles within the some
worlweck and in the same establishment and usc the samc employees for conning
both types of cormoditicse. Thc'qucstion then arises as to whethor the ome
plovecs arc witgin tho cxcmptions Since the purpose of the exemption is to
facilitate the handling of scasonal or perishable fresh fruits and vegetablces
during pecek seasons, that purpose would not be sorved by oxtending the cxempt-
ion to the handling of nonseasonal and nonperishable fruits and vegetabless
In our op pinion, thorcfore, the oxeuption docs not epply to employeces so en-
gogede Of course, if the operations are segregoted, the cmployees who per=
form the operations deseribed inm the scetion aro oxempte Further, all ome-

ployees arc oxempt during any workweek in which their cmploycr is engoged in
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canning only seasonal or porishable fresh fruits and vegetables,

Fourteen Workwceks Exemption Period

24, If un employer is ontitled to a partial cxemption under ;
Scetion 7(c), he may sclect any fourteen workwcoks in the czlendar year,
Thoy necd not be conseccutive, The workweeks he soloets, however, must be
workwecks in which he is engaged in the exempt operation, A workweck ﬁith.
recspeet to anmy employer means soven consccutive days provided that the worke
week is not changed for the purpose of cvasion of provisions of the Act or
any regulations prcseribed pursuant thercto, If an cmployer clects to pay
overtime compensation in a particular workwcck, or if no overtime is worked
during such workwecl:, that worlwecck is not included in the fourtecn exempt
workweecks, Where the employees work overtime for more than fourteen workm
weeks, the first fourteen worlwecks in which overtime is worled and for which
they do not receive overtime compensation at the regular pay periods will be
deemed to have been claimed by the employer under the exemption,

The employcr, who is cntitled to a partial exemption, cannot tako
that exemption for one scf of ecmployces and then take the same exomption
for another set in the same edtablishment, The statute states that the
excmption shall bo applicable for fourtceon workwecks "to his employees™ "in
any place of cmployment" and that secms to meen 21l of his employees (subject
to the limitations exprc;sad in paragraph 23),

In other words, the Act does not provide consecutive cxemptions
for differcnt sets of cmployecs in the samec establishment, but provides only
one exemption, Howevcr, if an employer hes sevsral pleces of employmont, as

explained in paragraph 22, and conducts excmpt operations in all of them, the

exemption applies separatcly to each place of cmployment and the employer
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may take a different fourteen workweecks cxemption for each,

Total Exomption under Scction 13(a)(10) from the Wage and
Hour Provisions for Employses Engaged within the "Arca of
Production" in Certain Types of Opérations upon Agricul=-
turcl or Forticultural Commodities, Inocluding Dairy
Products,

25, Section 13(a)(10) provides that neither the wage and hour

provisions of the Act shall apply with rospect tos
"eny individual omployed within the area of produétion

(as defined by the Administrator), engized in handling,

packing, storing, ginning, compressing, pasteurizing, dry-

ing, preparing in their rew or naturcl state, or canning

of agricultural or horticultural commodities for market,

or in making cheesc or buttor or other dairy products,"
The expression "arca of production", which limits this ontirec oxemption,
will not be disoussed in this bulletin, For the Administrator's definitions
of that term, sce Regulations, Part 536, as amonded, and Recleasc No, 334
explaining the definitions,

Before discussing the mecaning of the various processcs described

in this section, certain precliminary observations seem appropriatc,

First, the exemption provided in this section is from both

the wo.ge and hour provisions of the Act and not only from the hour provi-
sionse

Second, the exemption provided in this sectiqn depends upon the
type of activity engaged in by the particular omployce, That is, if the
employee is engaged in one of the activities described in this section,
heo is gxompt regardless of whethecr his fellow omployces are similarly

exempt e
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Third, the words "for market," which arc found in this section,
limit all of the participles which precede it, In other words, the mere
"handling" of an agricultural commodity by an cmployee does not render him
oxcmpt, He must be handling it "for market.," Thus, an employee engagcd
in canning commoditics for later re-canning by his cmployer would not be
cngaged in canning for morkot end hence would not be exempt,

Fourth, tho 1egislative history of this section indicates that
the term "agricultural or horticultural commoditics," as used in the scc=
tion, means thosc commoditics as they come from the farm.und befere any
change has been effected in their natural form, Thus, although flour and
raw sugar, for example, may be dcfined as agricultural commodities in
spocial statutes, they arc ﬁot agricultural commodities within tho mean-
ing of this section, Ccnscguently, the following do not appear to be
exempt operations, for @ll of thom are performed on commodities that are
not egricultural or herticultural within the mcaning of the section:.
handling of greasc, *tallow and tankage, storing and ‘packing of shelled
pecans and other nut monts, the storing and packing of flour, spagetti and
gereals, the storing and packing of manufactured feod, the packing of corn
monl, the packing and storing of alfalfa mcal, the packing of milled rice,
the conversion of citrus weste into cattle food, the storing and jpacking
of dried fruits, the pocking of pickled vegetables, the canning of marma-
lade, the storing and pacRing of sugar, molasses or syrup which have beon
extracted from suger cone, sugar bocts or maple sap, any operatfons por-
formed upon bagasse and boet pulp, the storing—and racking of fermonted

or stermed tobacco, the hondling, pecking and bottling of wine, vinegar

(1773)




% 26 »

and pickles, and the packing of extracts and spices,

26, The opcraticns included in this term appear to be bhose
physical operations customarily performed in cbtaining agricultural or
horticultgral conmodities from produccrs! farms, transporting them to
and receciving them at the establishment, weiphing them or otherwise
determining on what basis the producer is to be paid, placing them in
the ostablishmont where further operations are to be performed, and de-

livering the commodities to warchouscs, Specifically, thesc operations

include loading the coﬁmodities on trucks, wagens, ete,, in producers?
fields or at concentration pojnts, transporting tﬂém to the establish-
menty, receiving and unloading them at tho establishment, counting or
weighing the commoditics, asscembling, bimmirg, piling, or stacking then
in the establishment, moving them from one place to anothor in the ese
tablishment, moving the bags, boxes, cases, barrels, bales, coops, and
othur londed containers to wagons, trucks, railroad cars or othcr con-
veyances, and transporting the commodities awny from the establishment,
Since it makes no differcnce that the cmployoer does not own the goods
being handled, the auployces of brckers cr ccnnission houses who physi-

cally handle the geoods mey be within the oxemption,

"Pocking"
27, Inclwiled in this torm are thosc operations invelved in
placing agricultural or horticultural cormodities in containers, and

also the operations necessary to closc or fasten such containors,
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Exarples of specific activities, which arc included in this tefm, are
the sacking or bagging of unshellcd pecans or othor unshélled nuts, the
sacking of grain, and thq‘glacing of fresh [ruits and wvegetsbles in
crates,

In our opinicn the tern "packing" does not include operations
.éarried on in meat~packing houses, Support for this propositiocn is
found in the fact tﬁat wherc Congress intended tolgrant‘an cxemption
to‘the livestock industry, it did =0 im spociffic lunguagece For eoxample,
in Section 7(c), @ partial hours exemption is granted to employecsi
engaged in "handling, sluughtering, or dressing poultry or livestocks"
(See paragraph 21 of this bu;lctin for o dizcussion of *he intcrpreta-
tions of that language,) S+till furthcr? for the reasons discussed-in
paragraph 25, meats, livostock products, ctce, are not agricultural
cormodities within the meening of Sectior 13(a)(10) and, therefore, the

packing of them is not an exenpt opersation,

"Storing™
oAl xS

28s Operations which appear to be included in this term are
those involved in (1) placing agricultural or Lorticultural commodities
in storaege rooms or other placcs where the commodities are Lo be hexd
prior to further preparation, sele or shipment; (2) taking care of the
commoditics while they are being so hcld; and (Z) removing them from the
storage rooms an& transferring them to wagons, trucks, railroad cars,
or other conveyances, Since the placing of cherries or cucumbers in brine
is = persorving operation, which effects a change in the natural form of

the commoditics, it is not "storing" within the mcaning of this sccetions

.
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"Ginning"
29 Thié term i3 normally applied only to the oporation
of processing sced cotton and the legislative history indicates th;t
it was this operation which Congress hadain mind. "Ginning" involves the
operation of removing the gced from the lint and then pressing and wrap-
ping the bale of linte It does not znclude other operations which maey
be performed on the cottonseed or the cotton lint, even though such

operations are performed in the seme establishment where the ginning is

donees For exemple, it does.not include the processing of cottonseeds

"gompressing"
30, This term is generally applied to the cotton industry
" only and the legislative history indicates that it was so intended by
Congresss, ;t includes the operations of receiving and weighing the
hal§§ cotton lint at the comp;essing esteblishment, placing the baled
cotton lint in the presses, operating the presses, tying steel bands
around the bﬁles, and removing the bales from the presseses It‘is our
opinion thet the term does not epply to the pressing of a commodity in
_order to extract an oil, juice, or syrup thersfrom, Hence, the extrac-
tion of o0il, juice, or syrup from cottonseed, flaxseed, tung nuts,
: peanuts,, soybsans, fruits or vegetables, sugar cane, sugar beets, rice,

etcs, does not fall within the exemption,

"Pasteurizing"

31; his term usually refers to an operation performed upon
milk or cream, It consists of heating the fluid milk or cream, holding
it at 2 high temperature, and then cooling ite The placing of the milk

or croam into bottles would elso seem to be included in the terme
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32. The operations included in this term appear to be those
performed on agricultural or horticultural commodities in order to remove
or lower their moisture content. Such operations may be performed by nat-

ural methods or by exposure to heat from ovens, furnaces, etc. Typically,

’ ’

these operations are performed on fruits, vegetables, hay, and tobacco.

The term does not include drying operations which takes place on commodi-
ties that have ceased to be agricultural commodities within the meaning

of Section 13(a)(10) because their natural form has previously been changed.
Thus, the drying of eggs that have been broken and separated and the dry-

ing of tobacco that has been stemmed are not included within the exemption.

"Preparing in their raw or natural state"

33, The opfrations included in this term may be any of a large
number that are performed in connection with many different kinds of agri-
cultural or horticultural commodities. They do not include operations
which change the form of the commodity or which are performed after the
commodity leaves it raw or natural state.

The following examples will prove helpful in determining whether

particular operations are included in the term:
1. Eggs -- Candling, sizing, grading, and cooling are
included. Breaking, separating, mixing and freezing are not
included.

2. PFruits and vegetables -- Cleaning, washing, polish-

ing, grading, sizing, sorting, hand-picking, coloring, cool-

ing, and wrapping are included. Shelling, peeling, pickling,
squeezing, pressing, cutting and similar operations where the
form of the commodities is changed are not included. Thus,

the manufacture of preserves from fruits is not included.
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3¢ Grain, seeds or forcge crops =-

Cleaning, hend-picking, sorting, grading, fumigating
and mixing are included. Craclking, grinding, crushing,

or milling are not included, The manufacture of
|

1
animal feeds and the manufecture of straw paper irom

wheat straw are also not included.

4, luts -=- Sizing, grading, sorting and cleaning

the unshelled nuts are included, Cracking, picking,
shelling or roasting the nuts and cleaning, sorting
end roasting the nut meats or menufacturing ther into

peanut butter are not ineluded.

5. Tobacco == Stripping, i.e., pulling the

—

tobacco leaves irom the stalk, tying the tobecco leaves
into hands, grading, and sorting are included.

6¢ 00l == Cleaning and ;redinz are included.

Curing is not included.
7e Fur == Cleaning the raw fur is included,
8e Lemp == Decortication is not included,

9. lursery stock == Cleaning and grading are

included,

"Carning"

34, The term "camnning" is commonly understood to mean hermeti-
cally sealing and sterilizing or pasteurizing. Such sterilization or pas=
teurizaetion is an integral part of the canning process., The term includes
the necessary preparatory operations performed on agricultural or horticul-

tural commodities Lefore the commodities eare placed in bottles, cans, or
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other hermetically sealed containers; as well as those of physically
transferring the commodities to the UDottles, cems, etc. These operations
may include all types of preparations of the prodﬁﬁ€ such as heating,
cooking, peeling, squeezing, butting, clegning, mixing, etc.' Sealing or
labeling the cans, as well asjplacihg the cans in cases or boxes, are |
also included, | |

The canning of ﬁarmalade; chili, tamsles, meat products, poultry
products, vinegar, beer, etc., is not an exempt operation, however, for
at least a substantial part of the ingredients used in such canning are
noi agricultural commoditiés within the meaningiof Section'}s (a)(iQ).

(See paragraph 26, fourth.)

"Makineg cheese or butter or other dairy products®

35. According t0 the "Agricultural Statistics - 1938" of the
U, S. Department of Agriculture, the following constitute the vast bulk
of milk.and dairy products produced in this country:

Fluid milk
Cream
Skimmed milk
Yley
Buttermilk
Sour milk or cream
Creamery butter
Whey dutter (made from whey creah)
Renovated or process butter
lmerican cheese:

Whele milk

Part ckim

Full skim
Swise cheese {including block)
Brick and Muynster cheese
Limburger cheese
Cream and Neufchatel cheese
All Ttslian varieties of cheese
All other varisties of cncese
Cottage pot. and bakers' cheese
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Condensed milk (sweetened)
Case goods:
Skimmed
Unskimmed
Bulk goods:
Skimmed
Unskimmed
Unsweetened condensed milk (plain condensed):
Bulk goods:
Skimmed
Unskimmed
Evaporated milk (unsweetened):
Case goods:
Skimmed
Unskimmed
Concentrated skimmed milk
Condensed or evaporated buttermilk
Dried or powdered buttermilk
Dried or powdered whole milk
Dried or powdered skim milk
Dried or powdered crecam
Dried casein (skim-milk or buttermilk product)
Wet casein
Malted milk
Milk sugar (crude)
Ice cream of all kinds

The operations performed in preparing and making the foregoing
products and placing them in containers are included in the term "making
cheese or butter or other dairy products!,

The term does not include, howéver, the processing of casein, for
that is not the meking of a dairy product. Nor does the term include the
sorting, printing, wrapping, packing and storing of butter or cheese which
is bought in bulk by dealers from creameries. Thal ¢oes not seem to be
"meking . . o butter.®

Other Non-exempt Opsrations

36, Some other operations, which, in our opinion, are not included
P s b )

within the exemption provided by Section 13(2)(10), are the making of cigars,

cigarettes, plug, chewing, or pipc tobacco, the slaughtering, picking or
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dressing of poultry, the slaughtering or dressing of livestock, the grinding
of sugarcane, the roasting of coffee, and the munufacture of potato starch

and notato flour,

Inployees engeged in both exempt and non-exempt onerctions

37« Questions have been nresented eas to whether an emplcvee who
devotes part of his time to an activitv described in this section and part
of his time to e non-exempt operation is entitled to the benefit of the
exenption. It is our opinion thet in such case the employee is not en=-
titled to the exemption. Of course, if the employee is engaged in certain
workiweeks in only the exempt operation, he is entitled to the exemption

during such worlureekse

lanufacture of paclages or containers

38s The manufacture of packazes or containers used in Tthe ship-
ment of agricultural or horticultural cermcdities is nct among the prac-
tices described in either Section 7(c¢) or Section 13(&)(10), regcardless of
how necessary such menufacture nay be to the distribution of the comrodi-
ties mentioned in scid sections. .1n wmendment to the lct, which wes

introduced on the Floor of the Louse, desizned to exerpt the erployees

engeged in such manufecture, was rejected.
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